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EX PARTE NOTICE 

Marlene H. Dortch, Secretary 
Federal Communications Commission 
445 12th Street SW 
Washington, DC 20554 

June 7, 2017 

Laura H. Phillips 
202-842-8891 Direct 
202-842-8465 Fax 
Laura.Phillips@dbr.com 

RE: Ex Parte Meeting, CG Docket No. 02-278, Broadnet Teleservices LLC 
Declaratory Ruling 

TI!XAS Dear Ms. Dortch: 
WAliHINGTON D.C. 

EJt.ilislnJ 1849 

On June 5, 2017, the undersigned and Chet Bowie, Executive Vice President of 
Research at NORC at the University of Chicago and Ilisa Paul, President of the District 
Policy Group at Drinker Biddle & Reath met with Amy Bender, Legal Advisor to FCC 
Commissioner Michael O'Rielly. The purpose and the content of the meeting was to 
discuss the importance of social survey federal contracting work that NORC and other 
federal contractors perform for the federal government as well as to acquaint Ms. Bender 
with the content ofNORC's Opposition to the pending petition for reconsideration of the 
FCC's Broadnet Order. NORC provided Ms. Bender with the attached background 
materials about NORC, and a one page representative list of federal government surveys 
currently performed by contractors that would be affected by any reversal or 
retrenchment of the Commission's determination in the Broadnet Declaratory Ruling that 
the calls of such contractors, acting within the scope of their contracts, are not subject to 
prior consent conditions otherwise applicable under the Telephone Consumer Protection 
Act (TCPA). NORC also provided a copy of its Opposition to Ms. Bender. 

Any questions about this should be directed to the undersigned counsel to NORC. 

Respectfully submitted, 

Laura Phillips 

cc: Amy Bender, Esq. 



N&RGs 
at the UNIVERSITY of CHICAGO 





• 

Strategy and Planning 
NORC begins each project with a strategic planning phase, 
and continues to refer to and refine our strategic approach 
throughout the study or engagement. Many clients rely on 
NORC not only to create and carry out key research, but also 
to help them build research, data science, evaluation, and 
analysis capabilities within their own organizations. 

Needs Assessment and Strategic Planning 
NORC helps clients define their research needs and goals, and design 
projects that yield data-driven insight to inform decisions. 

Consulting and Capacity Building 
With 75 years of experience, NORC provides consultation to clients 
and helps them build research and data science capabilities. 

Market Analysis and Environmental Scanning 
NORC employs a full range of research tools and methods to conduct 
comprehensive analyses of industry and market environments, 
trends, and opportunities. 

Convening and Coordinating 
NORC draws from an extensive network of experts to con-
vene panels and support conference planning. We are adept at 
managing and harmonizing project teams that include partners, 
subcontractors, and external consultants to achieve the goals of 
complex projects. 

Data Use and Governance Consulting 
A diverse set of clients relies on NORC to understand their data 
assets and establish tools, processes, and capabilities to securely 
optimize those resources. 

• 

Detail f rom a visualization of combined Facebook f r iendship network data and 

survey responses from the Chicago African Ame rican Network Health Study. 



Design and Methodology 
Rigorous statistical design and an advanced methodological 
expertise underlie all NORC studies. At the critical early 
stages, research projects are defined and scoped by highly 
skilled NORC staff members in collaboration with our clients. 

Statistical Design 
Working with survey, administrative, and other data, our 

statisticians design advanced models and methods to uncover 

relationships, identify trends, and discover opportunities. 

Instrument and Questionnaire Design 
Clients rely on NORC to design instruments and questionnaires 

informed by research goals and cognitive considerations. 

Design and Analysis of Experiments 
NORC routinely designs and conducts simulations and experiments 

to test and improve statistical methods and research tools. 

Adaptive and Responsive Design 
NORC employs adaptive sampling techniques and responsive 

design procedures throughout the research cycle. 

Survey Error Measurement 
NORC conducts variance estimation and total survey error analy­

sis to contrast alternative designs and improve data quality. 

Survey Design 
NORC has extensive experience in the design and implementation of 
household and establishment surveys. 

Evaluation Design 
NORC evaluates social and economic programs and policies using 

a wide range of analytic techniques paired with extensive 

contextual knowledge. 

Development of Learning Assessments 
With expertise in psychometric methods and educational 

measurement, NORC designs, administers, and evaluates 

learning assessments. 

Research with Spacial Populations 
Since the 1940s, NORC has demonstrated expertise in locating 

and working with special populations that require tailored and 

culturally-sensitive protocols and interactions. 

Data Collection and Management 
NORC experts collect data using multiple platforms and 
manage data of varying volumes and complexity. From our 
earliest studies through today, we have created and applied 
new methods and technologies to collect and manage data. 

Qualitative Research 
Among its many qualitative methods, NORC has specific expertise 

in structured interviews, focus groups, case studies and site visits, 

and convening expert panels. 

Survey Data Collection 
NORC is at the forefront of survey data collection via the web, 

mobile devices, telephone, mail, and in-person interviews. We 

survey numerous populations and subpopulations, achieving high 

response rates that enhance the value of the data. 

Surveillance 
NORC uses established and emerging surveillance methods to pro­

vide estimates of disease prevalence, frequency of health interven­

tions, and other essential information. 

Secondary Data Acquisition 
NORC creates order and derives insight from a variety of secondary 

data sources, including administrative data, medical records and 

academic transcripts, and social media networks. 

Data Harmonization and Transformation 
NORC uses advanced techniques to transform and harmonize data 
from disparate sources to aid research or operational goals. 

Data Confidentiality, Privacy, and De-Identification 
NORC meticulously safeguards our respondents' confidentiality 

and recently introduced NORC X-ID, a revolutionary data 

de-identification process. 

Environmental Data, Sensors, and Biomeasures 
NORC has broad capacity to gather environmental samples and 

biomeasures, such as anthropometries and biological samples, and 

increasingly uses sensor technology to enhance data collection. 

Locating and Tracing 
With a history of conducting longitudinal studies and managing 

panels, NORC is adept at locating and tracing respondents. 



Analytics and Data Science 
NORC uses advanced statistical methods and emerging ana­
lytic techniques and practices to derive insight and extract 
meaning from data. 

Data Quality Assessment 
NORC performs rigorous data quality assessments from primary 
and secondary sources. 

Data Linkage 
NORC has broad expertise linking data to meet research and 
business objectives. 

Data Mining 
NORC explores and analyzes raw data using advanced statistical 
methodology and computational strategies. 

Data Visualization 
From spatial analysis to dashboards. NORC data visualization 
aids the analysis. presentation, and dissemination of complex 
information. 

Machine Learning and Natural Language Processing 
NORC uses natural language processing and machine learning 
methods to analyze and visualize text and data, and develop ad­
vanced tools for research. 

Data Modeling and Simulation 
With proven statistical expertise, NORC designs data models and 
conducts simulations to provide estimated statistics and evaluate 
research designs. 

Social Network Analysis 
NORC pioneered and continues to advance social network analysis, 
illuminating complex and dynamic relationships among individuals. 

Inferential Statistics 
With techniques honed in survey research, NORC draws insights 
and makes predictions through the analysis of data samples. 

Small Area Estimation 
NORC applies small area estimation to improve the accuracy of 
research involving smallsubpopulations. 

GIS and Spatial Analysis 
NORC uses GIS and spatial analysis to solve problems and illustrate 
topics ranging from real estate economics to rural health systems. 

Psychometrics, Econometrics, and Biometrics 
NORC develops and applies field-specific measurements that add 
depth and nuance to our research. 

Policy Analysis, Program Implementation, 
and Evaluation 
Drawing on a mastery of analytic techniques and a keen 
knowledge of complex policy and regulatory frameworks, 
NORC collaborates with federal agencies, foreign govern­
ments, and nonprofit organizations to ensure their programs 
are efficient and effective. NORC researchers and analysts 
also engage in all aspects of policy research and analysis. 

Policy Analysis and Recommendations 
NORC supports a range of federal clients by providing background 
research, developing options to address a given challenge, or 
assessing the impact of a policy change. 

Program Design 
With a profound understanding of effective processes and the 
challenges of implementation, NORC partners with clients to help 
design programs that effectively meet their objectives. 

Technical Assistance and Program Coordination 
NORC frequently provides technical assistance in the forms of 
training, problem-solving, facilitating peer-to-peer learning, and 
providing information and communications resources. 

Cost Effectiveness and Cost-Benefit Analysis 
NORC provides program sponsors essential insight by identifying 
and quantifying all relevant costs and benefits and converting 
them to a single metric to enable comparison. 

Performance Monitoring and Impact Evaluation 
NORC uses a range of quantitative and qualitative methods to 
measure program performance against goals and rigorously 
evaluate their impact on outcomes of interest to clients. 



Strategic Communications and Dissemination 
NORC brings a nuanced understanding of the entire research 
lifecycle to the communication and dissemination of data and 
findings. Communications considerations inform and shape 
our projects from the earliest stages of design and planning. 
We have long been trusted to safely and securely deliver data 
to researchers and provide research-driven information to 
those who can act upon it. 

Communications Strategy and Planning 
NORC helps clients identify communications goals at the outset 
of a project to increase the project's reach and monitor its impact. 
We also conduct research and evaluations to advance health com­
munications objectives. 

Creative Communications 
NORC oversees and executes a range of creative communications, 
including project branding, web sites, and print materials, to aid the 
operation and promotion of key research goals. 

Publications, Data Delivery, and Distribution 
NORC effectively disseminates data and knowledge through 
scholarly reports and presentations, media relations, and innova­
tive platforms such as the NORC Data Explorer. 

Secure and Remote Data Access and Disclosure Avoidance 
NORC has proven expertise in collecting, managing, and providing 
access for the analysis of sensitive and confidential data through 
solutions such as the NORC Data Enclave. 

Section of a dot map representing the location of all tweets 
in the New York metro area before. during. and after Hurri­
cane Sandy (NORC Hurricane Sandy locating Project). 

AmeriSpeak 
NORC's panel-based research platform is the most scientifically 
rigorous panel solution in the United States, providing a new 
option for conducting statistical surveys of the population. 

NORC Data Enclave 
A secure research environment for confidential data, the NORC 
Data Enclave enables clients to store, manage, and facilitate the 
remote analysis of sensitive data. 

NORC Data Explorer 
Developed to optimize the extensive data of the landmark 
General Social Survey, the NORC Data Explorer is an intuitive 
web application through which users can access and analyze 
extensive data sets. 

NORCX-ID 
NORC X-ID is a revolutionary data de-identification process 
that allows data owners to maximize data utility while 
minimizing risk. 



Research Expertise 
Economics, Markets, and the Workforce 
Few areas of American life change as much or as fast as the econ­

omy. Globalization, digital technology, and the Great Recession, 
have altered the economy in profound ways. These factors affect 
how entrepreneurs create new businesses, employers and workers 

find and relate to one another, and families and businesses spend 
and save money. NORC has unmatched expertise at gathering the 

data and developing measures to assess individuals' professional 
and financial health. 

Education, Training, and Learning 
Education is a lifelong process with widespread implications for 
personal and national well-being. It provides children with the 
tools they need to thrive, and workers with new skills to adapt to 

a changing economy. NORC research provides vital information on 
the needs and experiences of learners of all ages, the nature and 
quality of the training and education resources available to them, 

and the impact education has on other parts of their lives. 

Global Development 
Development programs can play an important role in alleviating 
poverty and fostering civil society. NORC helps governments, 
international aid agencies, and other organizations around the 

world improve their development programs through the design 
and implementation of evaluations and assessments, and by pro­
viding evidence-based analysis of their results and effectiveness. 

Health and Well-Being 
This is a time of unprecedented transformation for health care 
and public health in America, yielding challenges and opportu­
nities that require sound data and insightful analysis. NORC 
experts explore, evaluate, and assess many facets of health and 
health care-from access to care, new payment and delivery 
models, quality measurement. and the needs of special popula­
tions to the socioeconomic, policy, and environmental factors 

that influence health outcomes. 

Society, Media, and Public Affairs 
A nuanced understanding of the public mood-and the public's 
actual condition-is essential to creating and implementing 
policies as efficiently and effectively as possible. Since its 
founding, NORC has been tapping into the public consciousness 
to provide government agencies and other organizations with the 
data and insights needed to understand and serve citizens in a 

world of vast and accelerating change. 



Collaborate with us. 
NORC has 75 years of experience transforming complex 
information into useful knowledge. Building on our traditions 
of scientific excellence and innovation, NORC is uniquely prepared 
to help clients in any industry access the data and insights they 
need to succeed. 
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Reconsidering the TCPA Declaratory Ruling: 
Adverse Implications for Federally-Funded Survey Research 

Examples of Potentially Affected Federal Surveys 

• Substance Abuse and Mental Health Services Administration [SAMHSA) National 
Survey on Drug Use and Health [NSDUH): This annual survey provides national and 
state-level data on the use of tobacco, alcohol, and illicit drugs (including non-medical use 
of prescription drugs, such as opioids) and mental health in the U.S. Many state health 
agencies use NSDUH data to estimate the need for treatment facilities. Other federal, state, 
and local agencies, such as the White House Office of National Drug Control Policy, the 
Department of Justice, and Congress use the information to support prevention programs, 
monitor drug control strategies, and better understand the national opioid overdose 
epidemic. 

• Centers for Medicare and Medicaid Services (CMS) Current Medicare Beneficiary 
Survey: This survey of a nationally representative sample of the Medicare population is 
used to determine expenditures and sources of payment for all services used by Medicare 
beneficiaries. Data from this survey are used to inform fiscal projections produced by the 
Congressional Budget Office and the Medicare Payment Advisory Commission. 

• Centers for Disease Control and Prevention [CDC) National Immunization Survey: 
This survey monitors vaccination coverage among children 19-35 months, teens 13-17 
years, and flu vaccinations for children 6 months-17 years. These data are used by state 
and local public health agencies to monitor the potential for disease outbreaks and to 
allocate resources for the Vaccines for Children Program, which ensures that all children in 
the U.S. have access to vaccinations regardless of financial status. 

• Food and Drug Administration [FDA) Health and Diet Survey: This survey tracks and 
gathers information on consumer awareness, attitudes and practices related to health and 
diet issues, with a particular focus on foods and dietary supplements. These data are used 
to guide the FDA and other agencies' regulation, consumer education, and industry 
outreach efforts; and by advocacy groups interested in consumer health behaviors. 

• Administration for Children and Families (ACF) National Survey of Child and 
Adolescent Well-Being: This longitudinal survey studies children and families who have 
been the subjects of investigation by Child Protective Services. It examines child and family 
well-being outcomes and seeks to relate those outcomes to the experience with the child 
welfare system, community environment, and other factors. These data aid in the 
evaluation of child welfare response procedures and to inform the work of researchers, 
lawmakers, and advocacy groups working to improve outcomes for at-risk children and 
families. 

• CDC National Intimate Partner and Sexual Violence Survey: This survey assesses 
sexual violence, stalking, and intimate partner violence among adult women and men in 
the U.S. These data are used by government agencies, policymakers, and advocacy groups 
to better understand the prevalence and nature of these kinds of violence. They are also 
used to evaluate response and prevention methods and needs, as well as to inform training 
procedures and protocols for law enforcement and health and social services 
professionals. 
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EXECUTIVE SUMMARY 

The National Opinion Research Center at the University of Chicago (NOR C) opposes the 

Petition for Reconsideration filed by the National Consumer Law Center (NCLC) on behalf of a 

range of organizations seeking reversal of the Commission's Declaratory Ruling clarifying that 

the federal government is not considered a "person" under the Telephone Consumer Protection 

Act (TCPA) and further, that contractors acting on its behalf and following governmental 

instructions have the benefit of that exemption. The Commission was well founded in reaching 

these determinations and it appropriately recognized the well-established need for and role of 

federal social science surveys that by necessity include random sampling for statistical 

significance and in some cases, oversampling, to capture critical information from 

underrepresented populations. Federal surveys on health, welfare and other matters are used to 

inform and to direct critical national policies in a wide number of areas that directly touch on and 

improve the lives of the very Americans NCLC claims to represent. 

It is an irrefutable fact that federal statistics rely on representative telephone surveys of 

Americans. And it is not possible to perform representative surveys without the ability to reach 

individuals in the 47.7 percent ofU.S. households that do not have landlines who must be 

included in survey samples. A prior consent to be called framework plainly is incompatible with 

the ability to contact individuals by wireless phone for an official government purpose. 

Moreover, the nature of the call from a TCP A perspective should not change simply because the 

government has chosen to direct a third party to call the public on its behalf 

On reconsideration, NCLC has the burden to demonstrate that the Commission missed 

something material in its legal and policy analysis that requires revision; instead, the NCLC 

Petition relies only on unsubstantiated, broad-brush assertions that the Declaratory Ruling is 

"dangerous" and that rampant, abusive calling of the public will result. Given that the calls are 

11 



coming from the federal government pursuant to its need for data that it can best get by 

telephone based surveys, there is no basis for believing that the public will be harmed by these 

necessary calls. The Commission should reject these assertions as the unfounded speculation 

that it is and reaffirm its statutory interpretation and clarification. 

iii 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 

Rules and Regulations Implementing the ) 
Telephone Consumer Protection Act of 1991 ) 

Broadnet Teleservices LLC 
Petition for Declaratory Ruling 

National Employment Network Association 
Petition for Expedited Declaratory Ruling 

RTI International 
Petition for Expedited Declaratory Ruling 

) 
) 
) 
) 
) 
) 
) 
) 
) 

To: Secretary, Federal Communications Commission 

CG Docket No. 02-278 

OPPOSITION TO PETITION FOR RECONSIDERATION 

The National Opinion Research Center at the University at Chicago (NORC) files this 

Opposition to the Petition for Reconsideration filed by the National Consumer Law Center 

(NCLC) of the Federal Communications Commission's Declaratory Ruling disposing of three 

separate petitions. 1 As discussed herein, the arguments made by NCLC in its Petition were 

In the Matter of Rules and Regulations Implementing the Telephone Consumer 
Protection Act of 1991, Broadnet Teleservices LLC, Petition for Declaratory Ruling, National 
Employment Network Association Petition for Expedited Declaratory Ruling and RTI 
International Petition for Expedited Declaratory Ruling, FCC 12-72, CG Docket No. 02-278, 
(rel. July 5, 2016) ("Declaratory Ruling"). The National Consumer Law Center, on behalf of a 
number of legal aid and legal advocacy entities, filed a Petition for Reconsideration of the 
Declaratory Ruling and Request for Stay Pending Reconsideration on July 26, 2016 (''NCLC 
Petition"), which the Bureau bifurcated, directing that comments on (or oppositions to) each 
request proceed on separate tracks. While this Opposition addresses only the request for 



raised and considered by the Commission and NCLC offers no reason for the Commission to 

revisit either its statutory interpretation or its overall approach on reconsideration. 

I. INTRODUCTION 

Founded in 1941, NORC at the University of Chicago helped to establish and continues 

to strengthen the constantly evolving field of social science research.2 Numerous data collection 

and analytical tools that now set the industry standard were pioneered at NORC. Since its early 

years-when wartime public polling first brought the organization to prominence-NORC has 

enriched public policy research and fact based decision making by gathering and distilling 

critical information and contributing to the creation of new bodies of knowledge. As a non-profit 

organization committed to serving the public good, NORC's work continues to inform decision 

makers and provides the foundation for effective solutions. NORC's research expertise grows 

out of its long history ofworking with government agencies, academic institutions, foundations, 

among other organizations. Its staff includes rigorously trained and widely published leaders 

from a diverse array of fields such as health, education, economics, security, mental health, 

criminal justice, the environment, international development, and more.3 NORC's work is 

enhanced by its strong collaborative relationships with prominent experts, senior government 

officials, and leading scholars, among others. NORC maintains a large and flexible field staff 

reconsideration, NORC also views the NCLC's Motion for Stay of the Declaratory Ruling as 
unjustified. 

2 As one of the oldest not-for-profit, academic research organizations in the United States, 
and through its affiliation with the University of Chicago, NORC maintains the highest standards 
of professional excellence and scientific rigor, and is committed to broad dissemination of its 
findings. 

These experts are organized into substantive research departments and centers that 
collaborate with NORC's statistics, technology, and operations groups to deliver core 
capabilities to clients. 
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and call centers to support a variety oflong-term and quick-response national and international 

projects. NORC has direct and deep experience as a federal contractor for essential periodic 

federal government surveys. Notably, all surveys that NORC conducts for its federal clients that 

involve human subjects as respondents must be reviewed and approved by NORC's or the federal 

client's Internal Review Board (IRB), a committee that reviews and approves research involving 

human subjects. The IRE's purpose is to ensure that all human subject research be conducted in 

accordance with federal, institutional, and ethical guidelines. 

NORC was among the entities that engaged with the Commission on the significant legal 

and policy questions raised in particular by the RTI Petition for Expedited Declaratory Ruling 

(RTI Petition) as these questions go to the core of the federal government's ability to collect 

information necessary to yield informed public policy.4 NORC supports both the RTI Petition 

and the Commission's Declaratory Ruling. Given the pendency of Telephone Consumer 

Protection Act (TCP A) litigation on the question of whether the federal government is a "person" 

and whether parties standing in the shoes of the federal government may rely upon that 

exemption, the Commission's interpretation of the statute was necessary to create more certainty 

in a very litigious TCP A environment. 

It is troubling that NCLC failed to engage at the Commission previously to raise its legal 

and policy concerns; however, it is abundantly plain that the core concerns of the NCLC were 

4 See e.g., In the Matter of Rules and Regulations Implementing the Telephone Consumer 
Protection Act of 1991, RTI International, the Consortium of Social Science Associations, the 
Council of Professional Associations on Federal Statistics, and NORC at the University of 
Chicago, Notice of September, 30, 2015 Ex Parte Meeting, CG Docket No. 02-278, (Oct. 05, 
2015); In the Matter of Rules and Regulations Implementing the Telephone Consumer Protection 
Act of 1991, the Consortium of Social Science Associations, the Council of Professional 
Associations on Federal Statistics, and NORC at the University of Chicago, Notice of Oct. 15, 
2015 Ex Parte Meeting, CG Docket No. 02-278, (Oct. 19, 20 15). 
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raised by other commenters and were addressed squarely in the Declaratory Ruling. On 

reconsideration then, NCLC has the burden to demonstrate that the Commission missed 

something material in its analysis. Instead, NCLC relies only on unsubstantiated, broad-brush 

assertions that the Declaratory Ruling is "dangerous" and "devastating" and that rampant, 

abusive calling of the public will result. 5 There is no basis for believing that that will happen, 

and the Commission should reject this as the unfounded speculation that it is. 

Conversely, the record in the underlying proceeding demonstrates that reversal of the 

Declaratory Ruling would directly and adversely affect the ability of the federal government to 

collect and to validate America's federal statistics, which measure and gauge progress in 

virtually every aspect of American life. It is an irrefutable fact that federal statistics rely on 

representative surveys of Americans. And it is not possible to perform representative telephone 

surveys without the ability to reach individuals in the 47.7 percent ofU.S. households that do not 

have landlines who must be included in survey samples. NCLC appears to fail to appreciate that 

the federal government needs effective ways to survey representative populations so as to 

measure and validate the effectiveness of the very programs that low income and other 

Americans access and depend upon. The Declaratory Ruling's clarifications thus are critically 

important and must be preserved on reconsideration. 

H. THERE WAS FULL NOTICE OF THE RELIEF SOUGHT BY RTI AND NCLC's 
ARGUMENTS WERE CONSIDERED AND REJECTED BY THE 
COMMISSION. 

In a vain attempt to make the case that its views were not represented and that NCLC 

somehow lacked an opportunity to present legal and policy arguments against the relief sought, 

NCLC entirely overlooks the record in the RTI proceeding. Thus, its assertions are hollow and 

5 NCLC Petition at 2. 
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cannot be credited. 6 Comments on the R TI Petition were filed by several individuals who 

opposed the relief both on the grounds that the statute could not be interpreted in the manner RTI 

urged and on the policy premise that consumers did not wish to receive autodialed calls on 

wireless phones from the federal government or government contractors. The Declaratory 

Ruling in fact cites these comments and reply comments in its discussion, which raises the 

question why NCLC could not have filed comments in response to the Public Notice given its 

strongly expressed views.7 There also was additional ex parte activity that NCLC could also 

have reviewed prior to the Commission's vote on its Declaratory Ruling. 8 

6 There is no question that the RTI Petition described the issue that led to its filing a 
Petition for Expedited Declaratory Ruling and R TI did not hide the nature of the relief it sought 
nor its reasons for having filed its Petition. Similarly, the FCC's Public Notice publicizing the 
Petition provided full notice of the scope of R TI' s request. The fact that other commenters filed 
and addressed these issues further undercuts any argument that the relief sought was not fully 
noticed. 

7 As the Commission has observed: 

Section 553(b) of the APA requires that an agency afford interested parties 
adequate notice of, and an opportunity to comment on, the provisions that appear 
in the agency's fmal regulations. Courts have interpreted this to require that an 
agency provide "sufficient factual detail and rationale for the rule to permit 
interested parties to comment meaningfully." 

In the Matter of Implementation of the Telecommunications Act of 1996; Amendment of Rules 
Governing Procedures to Be Followed When Formal Complaints are Filed Against Common 
Carriers, 13 FCC Red 17018, 17069, 1998 FCC LEXIS 34 72 (July 14, 1998), citing Florida 
Power & Light Co. v. United States, 846 F.2d 765, 771 (D.C. Cir. 1988), cert. denied, 490 U.S. 
1045 (1989). The Commission's public notices are issued to achieve this goal. Id. at~ 97. 

The Commission also took ex parte meetings with interested parties to explore the 
contours of the legal and policy implications of granting the R TI Petition. Ex parte notices were 
filed in the docket to summarize those meetings and they provided detail about federal 
government survey work and the need to call wireless phones to reach certain populations to be 
studied. One need only review the FCC's electronic docket following the release of the Supreme 
Court's Campbell Ewald opinion to see a range of ex parte comments as to how the filer 
believed the outcome of the case affected the pending petitions. NCLC had the ability to 
monitor these ex parte filings and to make its own. It is simply not accurate to assert that 
consumer issues were never raised or considered in the proceeding. 
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NCLC has failed to show any reason why it could not have participated prior to filing its 

Petition for Reconsideration and that is a basic procedural defect of its Petition under 

Commission rules.9 Thus, there is no reason for the agency to reconsider the same arguments 

that it considered before and rejected simply because the NCLC petitioners claim to have been 

surprised by the result. The exercise of ordinary diligence is required under Commission rules. 

If the Commission nevertheless overlooks these defects and considers the Petition for 

Reconsideration on the merits, it is plain tliat NCLC has not provided any material that would 

require the Commission to change course. The NCLC Petition appears not to argue directly with 

the Declaratory Ruling's holding that the federal government is not a ''person" under the TCP A, 

but NCLC does contest the Commission's determination that the federal government can 

conditionally extend that exemption to its chosen contractors. NCLC argues that contractors are 

"persons" under the TCP A and additionally asserts that for policy reasons the Commission 

should reach that result on reconsideration. 

Notably, the Commission recognized that prohibiting the federal government from 

making autodialed calls would impair, "in some cases severely," the government's ability to 

communicate with the public and to collect the data needed to form the basis of critical public 

9 47 CFR 1.1 06(b )(2)-(3) ("A petition for reconsideration of an order denying an 
application for review which fails to rely on new facts or changed circumstances may be 
dismissed by the staff as repetitious."); see, e.g., In re Aerco Broad. Corp., FRN No.: 
0003759560, FCC DA 16-620, 2016 FCC LEXIS 1884, at, 3-4 (F.C.C. June 7, 2016) 
(dismissing a petition for reconsideration because the petitioner's "arguments have all been 
previously raised and either dismissed or denied by the Commission, as well as by the Division" 
and therefore the petitioner "ha[ d] not presented any new facts or arguments that warrant 
reconsideration under Section 1.106(b)(2)"); see also Doss v. FCC, 2004 U.S. App. LEXIS 9806, 
*1 (D.C. Cir. May 17, 2004) (noting that a party's "petition for reconsideration was not based on 
new facts or changed circumstances," and affirming that "FCC staff therefore permissibly 
dismissed the petition as repetitious."). 
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policy determinations.1° From that, the Commission further determined that when a contractor is 

acting on behalf of the federal government, that it should not be treated as a "person" in that 

particular context. Otherwise, the Commission reasoned that under its precedent the government 

could be: 

vicariously liable for telephone calls placed by third-party agents acting within the 
scope oftheir actual authority. Ifthe TCPA applied to contractors calling on 
behalf of the federal government, this rule would potentially allow the 
government to be vicariously liable for conduct in which the TCP A allows the 
government to engage. That would be an untenable result. 11 

Critically, this delegated prerogative to call a wireless phone number using an autodialer without 

prior consent was not unbounded. The Declaratory Ruling is plain that invocation of the 

government exemption would only be valid if the activity is authorized by the government and 

the contractor is acting within the scope of its authority and instructions. Thus, if a government 

contract specified that there was to be no autodialing of wireless phone numbers, then the 

contractor who, contrary to these instructions, autodialed would not have the benefit of the 

exemption because in that case it would not be acting within the scope of its authority and 

instructions. 

The Declaratory Ruling recognized that a contrary result would make it difficult, if not 

impossible, for the government to engage in societally critical public facing activities. As the 

Declaratory Ruling stated: "We can discern no legal or policy rationale that would make it more 

difficult for the federal government to inform citizens of ways to leave poverty behind or to 

otherwise contact citizens for similar benevolent pmposes."12 

10 

11 

12 

Declaratory Ruling at ~ 15. 

!d. at~ 16. 

!d. at~ 19. 
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Ignoring these compelling points, the NCLC Petition elevates unsupported speculation of 

a surge of abusive calling over the Commission's practical, measured approach to the contractor 

issue. NORC's extensive experience in federal statistical survey work confirms that there is 

ample protection of the public arising from the privacy, confidentiality and disclosure laws under 

which statistical agencies and their contractors must work to design and direct telephone-based, 

scientifically sound, and nationally representative surveys. Even if the Commission were to 

discount those protections, there must be a presumption that that federal government is not 

seeking to contact individuals to survey them in a harassing manner, and the government can 

take action if it finds its contractor misbehaving by acting outside of its authority. In that case, 

the contractor would not have the benefit of the government's prerogative in any event. 

The federal government has a strong interest in ensuring that its survey work, whether 

done directly or through contractors, is done correctly and that the results are reliable. As was 

recognized in the Declaratory Ruling, when the federal government chooses to do essential and 

legally mandated social science survey work by using contractors for the necessary public 

outreach and data collection, these contractors effectively stand in the shoes of the government 

for only this purpose. As the Commission correctly observed, the social science survey work at 

issue is typically bid under an RFP for the qualitatively best or most cost effective proposal, and 

surveys are designed and conducted pursuant to Office of Management and Budget (OMB) 

direction and approval. In some but not all cases, the contractor's employees may become 

"sworn officers" for their work. 13 Regardless of the particular survey design and details of the 

13 Another pending Petition for Reconsideration filed by the Professional Services Council 
(PSC) makes a different but important point, specifically that there are a range of federal surveys 
or other services contracted for that disclaim an "agency" relationship as between the particular 
government agency and its contractor. NORC agrees with PSC's point that the Declaratory 
Ruling can and should be read that a contractor need not be designated an agent in order to be 
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work that is done however, as a legal and policy matter there should be no difference in the 

TCPA liability for a government survey call whether the Centers for Disease Control and 

Prevention (CDC) or a CDC contractor places an autodialed call to a wireless phone to reach a 

survey interviewee. 

In reaching its determination, the Commission weighed the record, which contains filings 

that demonstrate the well-established need for and role of federal social science surveys that by 

necessity include random sampling for statistical significance and in some cases, oversampling, 

to capture critical information from underrepresented populations. Federal surveys on health, 

welfare and other matters are used to inform and to direct critical national policies in a wide 

number of areas that directly touch on and improve the lives of the very Americans NCLC 

claims to represent. 14 These filings demonstrated that a prior consent to be called framework 

plainly is incompatible with the ability to contact individuals by wireless phone for an official 

government purpose. Moreover, as a practical matter it should be plain that the federal 

acting on behalf of the agency who has contracted for the work to be performed and thus 
operating within the government's prerogative- assuming the work is authorized and within 
scope. 

14 Providing a comprehensive list of major surveys done for federal agencies under contract 
is beyond the scope of this Opposition, however, the CDC, as an example, uses contractors for a 
range of health surveys on a range of subjects, including the BRFSS, the Behavioral Risk Factor 
Surveillance System, an annual survey conducted by contractors using Random Digit Dialing 
techniques on both landline and cell phones to collect data for federal and state use. See 
www.cdc.gov/brfss/aboutlbrfss faa.htm. The BRFSS is the premier U.S. health related phone 
survey that collects data about U.S. residents in all 50 states, in DC and 3 U.S. territories. The 
survey consists of over 400,000 adult interviews each year, and the data gained from the annual 
survey-that has been done each year since 1984---provides powerful health risk data to target 
critical and effective health promotion activities. 
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government does not have the capacity to carry the number of employees required to perform a 

wide range of specialized ongoing and periodic surveys.15 

If the federal government looks to contractors to fulfill its statutory or other legal 

responsibilities to complete statistically significant surveys, it is critical that these contractors 

have some certainty about the legal status of the calls they make on behalf of and at the direction 

of CDC and other federal government clients. Without it, these entities operate under the severe 

threat of what could be massive per call statutory damages under TCP A class actions for work 

done at the direction of and under supervision by the federal government. There are a number of 

plaintiff firms that routinely solicit for plaintiffs to file such suits. 

The Commission appears to have understood this, and was plain in holding that if the 

federal government was not a person under the TCP A, when it directs a third party to act on its 

behalf that that third party should have the same level of protection as the federal government for 

in-scope, authorized activity. NCLC has provided no sound reason for the Commission to reject 

or revise that view on reconsideration. 

Ill. NCLC MISUNDERSTANDS THE LEGAL AND POLICY BASIS FOR. THE 
DECLARATORY RULING 

The record shows that in many cases federal government agencies routinely, for a number 

of resource or expertise reasons, determine to outsource social science survey calling to 

contractors. The Commission in its Declaratory Ruling correctly concluded that that choice by 

15 The conditions under which contracting is most cost-effective differs depending on the 
capacity of a particular federal agency and the periodicity of the survey at issue. There truly is 
no "one size fits all" answer and it should be up to federal agencies to have the choice of doing 
data collection directly or indirectly. Significantly, a number of studies are Congressionally­
mandated and materially advance public health and welfare based on the information and 
insights they provide. Notably, much of the data collected by the federal government via 
telephone surveys is also used by state and local governments and NGOs to maximize the 
effectiveness of their programs, including most likely some of the entities that joined the NCLC 
Petition. 
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the federal government of the calling entity should not have a legal consequence under the 

TCP A. NCLC's Petition challenges the notion that the government should be able to perform its 

mission indirectly rather than directly and NCLC misstates this actual holding of the Declaratory 

Ruling, framing it as: "all contractors who are agents of the federal government are exempt from 

TCPA coverage."16 Leaving aside the nebulous nature of what NCLC means by "TCPA 

coverage," one could only reach that conclusion by ignoring the Declaratory Ruling's important 

and explicit limiting principles to the availability of the governmental exemption to contractors. 17 

The NCLC Petition further identifies a range of troubling calling practices that it asserts 

will occur with impunity at any time if federal contractors make use of the exemption.18 These 

assertions of abuse of the public are misplaced. As was pointed out in the thoughtful oppositions 

filed to NCLC's Motion for Stay, there is no reason to believe the public will see any difference 

at all in the frequency or content of calls they receive from the federal government, regardless of 

whether they are placed by the government or by a contractor. 19 There is no reason to expect the 

federal government wishes to harass or annoy citizens, but there is every reason that the 

Communications Act and the Commission's rules should be interpreted in a manner that supports 

the federal government's critical mission of gathering social science survey information via 

16 NCLC Petition at 9. 

17 See Declaratory Ruling at ~ 17: "we clarify that a government contractor who places calls 
on behalf of the federal government will be able to invoke the federal government's exception 
from the TCPA when the contractor has been validly authorizes to act as the government's agent 
and is acting within the scope of its contractual relationship with the government and the 
government has delegated to the contractor its prerogative to make autodialed or prerecorded or 
artificial voice calls to communicate with its citizens." 

18 NCLC Petition at 17-18. 

19 See RTI Opposition to Request for Stay at 6, CG Docket No. 02-278, filed August 11, 
2016. 
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calling wireless phones. The identity of the entity calling for the federal government - which is 

solely and uniquely in the hands of the federal government to determine - should not change the 

legal nature of the call. 

Second, NCLC misunderstands the applicable TCP A exemption to conclude that time of 

day or other autodialing restrictions to wireless phones would never be relevant. Even if one 

could make an absolute statutory exemption argument to allow federal government social science 

surveyors to autodial calls to wireless phones at 3 am, it is not reasonable to assume any federal 

government agency or contractor would be so reckless as to place calls at that time. Not only 

would they would be unlikely to reach a willing survey subject, they risk an antagonistic 

response. Likewise, NCLC plainly failed to consider why, as a practical matter, either the 

federal government or its contractors would aim to make calls to public safety answering points 

or to emergency dispatch personnel or to hospital emergency rooms; none of those calls would 

be productive in terms of yielding survey subjects. Even if one assumed that the government or 

its contractors did not care about bothering these unlikely targets, which is a very dubious 

assumption, then one could conclude from an efficiency standpoint that the government or its 

contractors would want to spend their time in the most cost effective manner, meaning that they 

would call wireless phones that are likely to reach likely survey participants. NCLC points to 

nothing but its own overblown rhetoric to make a case that federal government calling by 

contractors would be reckless or unreasonable. 20 

20 While the Commission noted that it did not credit the overblown assertions that its action 
would create "an 'explosion of unwanted calls accompanied by chaos and abuse" the 
Declaratory Ruling stated that ''we believe we have reached the best interpretation of Congress's 
intent to exempt the federal government from the prohibitions in section 227(b)(l), even if that 
interpretation might lead to more unwanted calls that would otherwise be the case." Declaratory 
Ruling at 1 22. 
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It is certainly the case that in order to get statistically representative surveys 

accomplished that calls may have to be made more than once to a particular phone number, so 

that the likelihood of a live interview taking place is greater, but that is a matter for the federal 

agency directing the survey to determine for itsel£ It is critical that the Commission, on 

reconsideration, not limit the duration or frequency of federal government social science survey 

calls. 

Third, NCLC incorrectly suggests that the Commission somehow misunderstood and 

then misapplied the Supreme Court's Campbell-Ewald opinion in reaching the conclusions it did 

about the role and legal status of contractors that call individuals on behalf of the federal 

government.21 In fact, the Declaratory Ruling cited the Supreme Court case for its holding that 

the federal government is not a "person" under the TCP A. NCLC cannot credibly claim 

otherwise as the Declaratory Ruling is plain on its face that that is all the Commission relied on 

the case for, and not for any other purpose.22 The Commission did not misunderstand the 

language in the opinion on sovereign immunity, nor was the Declaratory Ruling based on it. 

Specifically, the Commission determined that if the federal government is not a person 

under the TCP A, then it could place calls to the public that would otherwise be prohibited under 

the statute if there was no prior consent. The Commission also concluded that if the federal 

government chooses to delegate these same calling functions to a third party under its 

supervision, then the federal government's designee would be acting on behalf of the 

government and for that particular activity would have the benefit of the exemption. This result 

is consistent with the Commission's 1993 Declaratory Ruling in the DISH case on vicarious 

21 

22 

Campbell-Ewald Co. v. Gomez, 136 S. Ct. 663 (Jan. 20, 2016). 

See Declaratory Ruling at~ 20. 
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liability.23 The result is not dependent upon a particular theory of federal common law agency, 

as some federal contracts may have agency language, or have sworn officers, others may 

disclaim agency, but in each case the contractor is plainly still acting on behalf of the federal 

government and under its supervision in performing its duties. 

IV. THERE IS NO INCONSISTENCY BETWEEN THE DECLARATORY RULING 
AND THE BUDGET ACT 

The NCLC Petition for Reconsideration also questions how the Commission could have 

reached the conclusion it did concerning the qualified exemption of calls by contractors 

consistent with the language contained in the 2015 Budget Act. Specifically, NCLC states that 

"[t]he 2015 Budget Act Amendments make it clear that the TCPA applies to federal contractors, 

as the Amendments would not have been necessary if the TCP A were not applicable. "24 

However, as the Commission itself has noted, the Budget Act's TCP A provision that 

treated the government as a person for purposes of specifying legislative relief was passed prior 

to the Commission acting on the RTIINENA/Broadnet petitions.25 Thus, the choice oflanguage 

23 See In re DISH Network, LLC, 28 FCC Red 6574 (2013)("DISH Declaratory Ruling''). 
In the DISH Declaratory Ruling, the Commission FCC applied principles of agency law to 
conclude that: 

A seller does not generally 'initiate' calls made through a third-party telernarketer 
within the meaning of the TCP A, [but] it nonetheless may be held vicariously 
liable under federal common law principles of agency for violations of either 
section 227(b) or section 227(c) that are committed by third-party telemarketers. 

I d. at~ 1 (emphasis added). Accordingly, it stands to reason that the same principles would 
inform the Commission's decision to extend the federal government's exemption to contractors 
acting at its direction and under its supervision. 

24 NCLC Petition at 12. 

25 See In re Rules & Regulations Implementing the Tel. Consumer Prot. Act of 1991, CG 
Docket No. 02-278, Report and Order, FCC 16-99, ~ 63 (Aug. 11, 2016) ("Budget Act Report 
and Order") (notes omitted): 

[W]hen Congress passed [the Budget Act], the Commission had not yet resolved 
whether the federal government or its contractors are "person[s]" subject to the 
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used in the legislation was understandable given that the Commission had not ruled on these 

petitions seeking clarification at the time the legislation was passed. Concern about certainty 

was a motivating factor for the federal government's seeking to have the 2015 Budget Act 

provision passed specifically so that private entities working with the federal government to 

assist the government in matters of debt collection would have certainty that using an autodialer 

to reach persons with government debt on a wireless phone would not invite TCP A lawsuits. 

However, the legislation does not undercut the Commission's determination in its Declaratory 

Ruling that under Section 227(b)(l) of the Communications Act the federal government is not a 

"person." Rather, as the Commission in its recent Report and Order observed, the Budget Act 

"focuses on the type of calls made to a cellular number and not the identity of the caller" and 

thus "is consistent both with the Budget Act and with the Broadnet Declaratory Ruling in which 

we recently found that the federal government and its agents are not 'persons' covered by section 

227(b)(1)."26 In fact, the Commission observed that "it seems clear that Congress's goal in 

26 

prior-express-consent requirement of section 227(b )(1 )(A)(iii). Against this 
backdrop (ofwhich Congress presumptively was aware), Congress wrote 
subsection (b )(2)(H) in language that does not limit the Commission's regulatory 
authority under this new subparagraph to "persons." This decision indicates that 
Congress intended the regulations adopted under this new subsection to apply to 
all callers, not just those who qualify as "person[s]" under the statute, and thus to 
apply to the federal government and government contractors even if the 
Commission were to fmd (as it later did) that those entities do not qualify as 
''persons" under subsection (b )(1 )(A)(iii) .... If, on the other hand, Congress had 
wanted to exclude the federal government or government contractors from the 
frequency and duration limits, it naturally could have done so by adding language 
to that effect .... That Congress opted not to include such a proviso supports our 
conclusion that Congress's intent in adopting section 301 was to authorize the 
Commission to limit the frequency and duration of any debt collection call that 
meets the parameters of section 227(b)(2)(H), without regard to the identity of the 
caller. 

Budget Act Report and Order at ~ 61. 
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adding section 227(b)(2)(H) was to protect consumers by ensuring that calls that are excepted 

from the consent requirement are nonetheless regulated in other respects."27 

Certainly Congress could direct the Commission to consider adopting rules that provide 

additional consumer protections on federal debt collection calls without in any way disturbing 

the clarifications the Commission provided in its Declaratory Ruling. The Budget Act 

implementation Report and Order discusses at length the Commission's view of how the Budget 

Act folds into and supports the Commission's determinations made in its Declaratory Ruling. 

Contractors supervised by the government doing social science survey work that the government 

could otherwise do directly must have that certainty to proceed with their work. NORC fails to 

see how the 2015 Budget Act amendment to the TCPA undercuts the Commission's necessary 

interpretation of the TCP A to support critical telephone-based social science survey work 

performed for the federal government. 

V. CONCLUSION 

Telephone-based social science surveys require permission-less access to cellphones and 

many surveys require reaching under-represented or low income populations, such as those 

NCLC states it represents, so that they can be better served by more informed federal 

government decision making on health and welfare resources and on many other critical societal 

matters. NCLC cannot complain if the federal government directly calls individuals on their 

wireless phones; and its complaint about contractors acting recklessly or wantonly on behalf of 

27 Budget Act Report and Order at~ 62 (notes omitted). 
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and under the supervision of the federal government is based on assertions and fears, not fact. 

NORC opposes NCLC's Petition for Reconsideration of the Declaratory Ruling. 
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